Although Chaney Creek hired approximately 47 new miners t
February 25, 1986, through July 7, 1986, Tolbert was not
among those hired.  In fact, although given opportunity t
so Chaney Creek had still not hired Tolbert as of the dat
the hearing.

In defense Chaney Creek argues in i,ts post hearing b
that Tolbert was not hired for two independent and unpro-
tected reasons .i.e., that there was a temporary hiring fr
in effect on February 25, 1986, and that Tolbert did not
a current miner's card.  The former reason was advanced o
after Tolbert had been given an employee handbook on
February 25th, when Shell purportedly told Tolbert that
Chaney Creek could not hire him because it had hired too
men that day.  However, when Tolbert called Collins at th
White Oak mine shortly therafter, Collins said that he co
not hire him because the continuous miner had broken down
he would have to lay some miners off.

Shell testified that he told Tolbert on February 25ti
that there was a "hiring freeze" at the White Oak mine.
However in Shell's sworn statement to an MSHA investigate]
May 1, 1986, he failed to even mention any such hiring frt
as a reason Tolbert was not hired.  Rather, Shell stated 1
he told Tolbert to call Collins in order to get a startinc
date, but that Collins did not give him a date.  Shell's
complete statement to MSHA is as follows:

"On February 25, 1986, Ronald Tolbert came into the
office and said they told me to come in and fill
out an application,  I asked Tolbert if they
(whoever sent him to fill out an application; I
don't remember who he said sent him) told him when
he was to report for work.  Tolbert said that they
did not give him a date.

I filled out Tolbert's application, then I gave him
the telephone to call the mine and talk to Clyde
Collins, Superintendent, to get a starting date as
to when he would start to work.  After Tolbert
talked to Collins, he said Collins told him that he
would not be starting to work at Chaney Creek.  No
date was given as to when he would start to work.

During the week of February 11, 1986, there had
been five employees laid off at [Chaney Creek].

Tolbert then went outside of the office and talked
to Daryl Napier, Production Manager.  I did not
talk to Tolbert anymore.

588tivated by ill will, I neverthe-
